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Tax is Easy – Yeah Right! 

Tax can only be imposed by legislation, so in order to know what the New Zealand tax rules are, you 
have to be able to understand and apply the various tax statutes.  Of course, you would expect judges 
to be experts in that (given their key role is to rule on the law), but do the cases bear that out? 

A Supreme Court Blooper 

Some of New Zealand’s finest legal minds sit on the Supreme Court bench.  And in 2008, three of 
those judges addressed an argument regarding the Tax Administration Act 1994.  They considered 
that the argument was “hopeless” and “untenable”.1  They therefore refused leave for the argument to 
be pursued in a full hearing.  

Fast forward to 2016.  Yep, you guessed it!  A full (5 member) bench of the Supreme Court not only 
heard the (previously rejected) argument, but decided that it was correct.2  So in the space of eight 
years, the argument went from being “hopeless” to representing the law, according to the country’s 
top court.   

“Not Substantial” Argument 

Other courts have also condemned tax arguments which were later upheld to be correct.   

For instance, in the leading ‘residency’ case (Diamond), the Taxation Review Authority found that the 
taxpayer was a ‘resident’.  The TRA also stated that “the merits supporting the [taxpayer’s] arguments 
… were not substantial particularly when the circumstances are considered in their totality”.3  It 
therefore imposed a shortfall penalty on the taxpayer for taking an unacceptable tax position. 

The High Court subsequently rejected both the penalty,4 and the finding that the taxpayer was a 
resident.  The Court of Appeal then also confirmed that the taxpayer was not a resident.5  So an 
argument labelled as “not substantial” by the Taxation Review Authority turned out to be correct. 

Differing Views 

Then there are, simply cases where the lower court’s reasoning is rejected on appeal.  We cite three 
different courts decisions, which were current as at 1 April 2016: 

The Taxation Review Authority.  It had considered the situation where a company credited the major 
shareholder’s current account for the amount of a debt, despite not having the funds on hand to pay 
that debt.  The TRA had held that the crediting of the shareholder’s account comprised ‘payment in 

                                                           

1 Smith v R (2009) 24 NZTC 23,176 (SC) at [4] and [5] (a December 2008 decision). 

2 Skinner and Rowley v R (No 2) (2016) 27 NZTC ¶22-063 (SC). 

3 Case 10/2013 (2013) 26 NZTC ¶2-009 at 85 per Sinclair DJ. 

4 Diamond v C of IR (2014) 26 NZTC ¶21-093 (HC) at [76]. 

5 C of IR v Diamond (2015) 27 NZTC ¶22-035 (CA). 



 

full’ (so as to trigger the base price adjustment and render the crediting assessable to the shareholder 
under the financial accrual rules).6  This finding was subsequently rejected by the High Court7 and the 
Court of Appeal.8  The latter Court found that ‘payment in full’ did not occur because the company did 
not have the full amount of the debt unconditionally available to be drawn down.   

The High Court.  The High Court had considered the (common) situation where an assessment of tax 
has been made, the time for disputing that assessment had expired under the disputes process, and 
a taxpayer had requested Inland Revenue to amend the assessment to a more favourable outcome 
(for the taxpayer).  The High Court had ruled that the taxpayer could not challenge Inland Revenue’s 
decision to deny the requested adjustment.9  The Court of Appeal rejected that contention.  Such 
challenges can be made even once the disputes resolution period has expired.10 

The Court of Appeal.  An electricity generating and retailing company had spent money on possible 
future generation projects.  The Court of Appeal had held that the ‘sufficient nexus’ requirement for 
income tax deductions was not met on these facts.11  The Supreme Court subsequently rebuffed that 
approach.  There was in fact a clear connection between such expenses and the company’s business 
activity, so as to satisfy the ‘sufficient nexus’ test.12 

The Message? 

So, what is the message here?  It is not really that judges are fallible or (perhaps) are sometimes too 
ready to spurn arguments they do not agree with. 

The message is that interpreting and applying tax law can be a challenge even for some of the 
country’s top legal minds who have vast skill and experience in interpreting and applying the law.   

So, you might, if seeking advice from a tax advisor, build in a tolerance for the fact that it is not always 
possible to provide a definitive answer immediately to your particular query.  Answering a tax query 
which involves the interpretation and application of the tax legislation can involve a consideration of 
potential conflicting arguments and outcomes, and even necessitate research and careful 
consideration of the various possible arguments and outcomes.  It is sometimes worth spending a bit 
of time to increase the chances of getting the right answer.  If the top legal minds in New Zealand can 
struggle with tax issues, then it is understandable that us lesser mortals, might also occasionally do 
so.  

Alastair McKenzie & MaryAnne Anderson 

                                                           
6 Case 2/2016 (2016) 27 NZTC ¶3-024. 

7 C of IR v Fugle (2016) 27 NZTC ¶22-069 (HC). 

8 C of IR v Fugle (2017) 28 NZTC ¶23-017 (CA). 

9 Charter Holdings Limited v C of IR (No 2) (2015) 27 NZTC ¶22-022 (HC). 

10 Charter Holdings Ltd v C of IR (2016) 27 NZTC ¶22-075 (CA). 

11 C of IR v Trustpower Limited (2015) 27 NZTC ¶22-010 (CA) at [96]. 

12 Trustpower Limited v C of IR (2016) 27 NZTC ¶22-061 at [13](b), while holding that the deduction mostly failed because it 
was one of capital expenditure.  Developments subsequent to the Supreme Court decision include Inland Revenue issuing a 
new IS (17/01) on feasibility expenditure and the 2017 Budget announcement of a review of the income tax treatment of such 
expenditure. 



 

Cash Economy & Voluntary Disclosures 

We have had a few experiences recently assisting clients who have got themselves into a pickle as a 
result of IRD’s audit activity of the cash economy.  The lessons learned from such situations are 
pertinent for all.   

The following hypothetical situation is typical of scenarios we see.  A taxpayer owns several food 
outlets and the IRD request a meeting in relation to potential undisclosed income.  The taxpayer is 
advised of the reason for the meeting in advance, including specific reference to undisclosed income, 
but a formal audit investigation is yet to commence. 

The client attends the initial IRD meeting together with their CA and when questioned by IRD disclose 
they have taken cash out of the business amounting $100,000 over a three year period.  As this is a 
pre-audit voluntary disclosure, the taxpayer is entitled to a reduction in shortfall penalties. 

As you would expect, following the meeting, the IRD commence a formal audit.  The taxpayer is 
called to a second meeting with IRD and this is again attended with their CA.  Further discussions 
take place at this meeting and the taxpayer is questioned over the undisclosed income which was the 
subject of the voluntary disclosure.  Whilst given ample opportunity to do so, including being asked 
directly whether they have anything further to disclose, no additional disclosures are provided by the 
taxpayer.  At this point, IRD pull a very large rabbit out their hat.  That rabbit takes the form of a bank 
account in the name of the taxpayer’s twelve year old daughter which over a period of seven years 
had regular cash deposits made to it amounting to over $500,000.  Quick as a flash and with their 
head still firmly buried in the sand, the taxpayer blurts out that this was an inheritance!  At this stage, 
the door had been well and truly slammed shut on any form of voluntary disclosure and the client is 
potentially facing a 150% shortfall penalty for “evasion or similar act” and potential prosecution.  
Furthermore, the previous voluntary disclosure is null and void because it is incomplete, so there will 
can be no reduction in penalties.  In short, the taxpayer’s goose is cooked. 

There are multiple lessons to be learned from this example, but one recurring theme presents itself in 
these scenarios.  Don’t take such IRD meetings lightly.  In our experience, IRD come to such 
meetings extremely well prepared, often knowing more about the taxpayer’s business transactions 
than the taxpayer themselves.   

All characters and events depicted in this story are entirely fictitious.  Any similarity to actual events or 
persons, living or dead, is purely coincidental. 

Phil Bell 


